| N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
JI M L. DEAN,
Case No. 00-42007
Debtor(s).

DEBORAH M CHELLE DEAN,

Plaintiff(s),

Adv. No. 01-4010

V.
JI M L. DEAN,

Def endant (' s).

OPI NI ON
This matter is before the Court on the notion of the debtor-

defendant for summary judgment on a conplaint filed by his
former spouse to determ ne the di schargeability of marital
debts under 11 U. S.C. 8§ 523(a)(15). The debtor asserts that in
an agreenent signed by both parties and incorporated into their
di ssol ution judgnent, the parties stipulated that marital debts
of the kind specified in 8§ 523(a)(15) would be dischargeable in
bankruptcy. For this reason, the defendant asserts, no factual
i ssue remai ns concerning the dischargeability of debts under §
523(a) (15), and summary judgment should enter in his favor on
the plaintiff’s conplaint.

The | anguage referred to by the debtor is found in Article



Six of the parties’ agreenent. Following a listing of each
spouse’s respective “debts and liabilities” in the first two
par agr aphs, paragraph 3 provides:

Except as otherwise set forth in this order, each
party shall bear sole responsibility for any and all

debts and liabilities each party respectively has
incurred, and unless discharged in bankruptcy the
party incurring these debts shall indemify and hold

the other party harm ess with respect thereto.

See Judg. of Diss., Ex. 1 of PItff.’s Conmplt., filed Jan. 26,
2001, Art. 6, Par. 3 (enphasis added). Paragraph 4 further
st ates:

The parties agree that the debts all ocated herein wll

be subject to discharge in bankruptcy if either party

files a petition.

Judg. of Diss., Art. 6, Par. 4.

Contrary to the debtor’s assertion, the | anguage cited above
does not state that the debts allocated to each party will be
di scharged in bankruptcy, but only that they will be “subject
to” discharge. This |anguage, therefore, nerely sets forth the
parties’ rights under 8 523(a)(15) of the Bankruptcy Code -- the
right to seek a discharge of marital property debts and, if the
requi rements of that section are nmet, obtain a di scharge of such
debt s.

Section 523(a)(15) allows a debtor to di scharge non-support
obligations incurred in the course of a divorce if

(A) the debtor does not have the ability to pay such
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debt . . . ; or

(B) discharging such debt would result in a benefit to

t he debt or that outwei ghs the detrinmental consequences

to a spouse, former spouse, or child of the debtor.
11 U.S.C. 8 523(a)(15) (A, (B). By its terms, this section
provi des “an exception to the exception” from discharge for
marital debts. Thus, while a debtor is prohibited from
di scharging debts in the nature of support, see 11 U S. C 8§
523(a)(5), a debtor may, if he or she neets the requirenments of
8§ 523(a)(15), obtain a discharge of debts that are in the nature
of property division. These debts are “subject to discharge”
under 8§ 523(a)(15) and will, if the debtor obtains a discharge
under 8§ 727,! be automatically discharged unless, “on request of
the creditor to whom such debt is owed,” the court determ nes
such debt to be excepted fromdi scharge [under § 523(a)(15)].”
11 U.S.C. § 523(c)(1).

In this case, while the | anguage of the parties’ agreenent
acknow edges that either party may seek to discharge the debts
al l ocated between them it does not prohibit either spouse from

chal l enging such discharge and seeking a determ nation of

whet her, under 8§ 523(a)(15), the requirements for discharge of

1 Under 8 727(b), a discharge in a Chapter 7 case
di scharges the debtor of all prepetition debts, “except as
provided in section 523 of this title.” 11 U.S.C. 8§ 727(b).



marital property debts are nmet.2 The plaintiff herein has filed
a tinmely conplaint asserting that the debtor has the “ability to
pay” the debts in question, see 11 U S. C. 8§ 523(a)(15)(A), and
that discharging these debts would result in a benefit to the
debt or that outwei ghs the detrinmental consequences to the debtor.
See 11 U.S.C. 8§ 523(a)(15)(B). These are factual issues that are

not foreclosed fromjudicial determ nation by the | anguage of the

parties’ agreenent. For this reason, sunmmary judgnment is
i nappropriate at this time, and the debtor’s notion wll be
deni ed.

SEE VWRI TTEN ORDER.

ENTERED: March 22, 2001

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE

2 The Court notes that if the parties’ agreenent had
cont ai ned | anguage prohibiting a challenge to dischargeability
under § 523(a)(15), it would be void as against public policy
in the same way as | anguage prohibiting a party from seeking a
di scharge in bankruptcy has been found to be void as agai nst
public policy. See Klingman v. Levinson, 58 B.R 831, 836-37

(Bankr. N.D. Ill. 1996), aff'd, 66 B.R. 548 (N.D. Ill. 1986),
aff'd, 831 F.2d 1292, 1296 n. 3 (7th Cir. 1987); see also |In
re Paneras, 195 B.R 395, 403 (Bankr. N.D. IIl. 1996). A

party in a divorce proceeding should not be allowed to
contract away his or her right to a determ nation of the
parties’ relative financial circunstances under 8§
523(a)(15)(A) and (B) if, at a later time, the other party
seeks to discharge debts which he or she has prom sed to pay.
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